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Docket Nos. 75-6007,8 


United States of America, 
Petitioner-Appellee, 
-v- 

First National City Bank, 

Respondent-Appellant, 
CHEMICAL BANK, 
Respondent, 
and 
MILTON F, MEISSNER, 


Appellant, 


SUPPLEMENTAL BRIEF FOR THE UNITED STATES OF AMERICA 


QUESTIONS PRESENTED 


1, Under what circumstances, if any, may a taxpayer 


obtain District Court review of a jeopardy assessment? 


2, Are there any circumstances in which a taxpayer, 


7 . j 
1 ¢ i? 
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served, may validly interpose a Fourth Amendment claim of 
privilege regarding specific items in the box, in District 


Court proceedings brought by the Government against the box 


"lessor for enforcement of the levy? 


STATEMENT OF THE CASE 

This supplementary typewritten brief is filed by 
leave of Court granted at argument in order to answer the 
above two questions posed at argument by the Court, Simultaneously 
with submission of this brief, counsel to Citibank and New York 
counsel for Meissner will be hand served with copies. 

POINT I 
A Taxpayer May Challenge The Validity Of 


a Jeopardy Assessment In Pre-Collection 
District Court Litigation Only In Extra- 


ordinary Circumstances Not Present Herein 
A. A determination of ''jeopardy'' is not reviewable 


Under 26 U.S.C. §6861(a) an immediate assessment of a 
deficiency shall be made where the Secretary of the Treasury or 
his delegate "believes that the assessment or collection of a 
deficiency . . . will be jeopardized by delay ...." As to 
the reviewability of this determination of jeopardy, Judge 
Weinfeld recently concluded: 

The clear weight of judicial authority 


is to the effect that the District 
Director's determination of a jeopardy 
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is not subject to judicial review* 

* See, e.g., Durovic v. Commissioner, 

487 F.2d 40 (7th Cir. 1973, cext. 

denied 417 U.S. 919 (1974); Transport 

Mfg. & Equip, Co, v, Trainor, 382 F,2d 

793, 799(8th Cir, 1967); Lloyd v. 

Patterson,242 F.2d 742, 744 (5th Cir. 

1957). But _see Sherman v. Nash, 488 

F.2d 1081 1084 (3d Cir, 1973). 
Stone, et al, v. United States, Dkt. No. 74 Civ, 3643(EW) 
(S.D.N.Y., December 2, 1975), slip opinion at 19-20. A copy 
of the opinion is attached, We submit that this comment 
succinctly states the correct law, Accordingly, Mr. Meissner 
was legally precluded from contending that the jeopardy 
determination was incorrect or ill-motivated, and should be 
set asivie,* 

Sherman v. Nash, supa, which is to the contrary, 
states only that an injunction may be issued where the I.R.S. 
has acted arbitrarily, in bad faith and for a non-tax motivation, 
Id, at 1084, It is uncontested that the present jeopardy assess- 
ment was only made after taxpayer, who had previously been in- 
volved in and was apparently cooperating with an investigation 


of alleged deficiencies -.n taxes, refused to comply with a 


District Court order, and was ordered arrested, 


* A jeopardy assessment may be administratively abated, on 
petition,26 U.S.C. §6861(2) or abated on filing of a bond, 
26 U.S.C. §6863(a), neither of which occurred herein, 


whe 
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Taxpayer's conceded extraterritoriality, plus this act of 
defiance, crated grounds for a "good faith concern that [IRs] 
revenue interest is in jeopardy."" Against this, taxpayer made 
only the most—conclusory allegations regarding IRS motivations, 
Indeed, Meissner admitted the validity of the facts utilized in 
making the jeopardy determination, The instant jeopardy assess- 
ment therefore passes muster even under the rule of Sherman v. 
Nash, supra, which we believe was wrongly decided, There was 

a valid tax issue, there was a good faith determination of 
jeopardy, and there was no specific rebuttal. 

B. Collection of an assessment, jeopardy or otherwise, may 


be enjoined only in the limited circumstances enunciated 
in Enochs v. Williams Packing Co., 370 U.S. 1 (1962) 


a 


LE 


Section 7421(a) of the Internal Revenue Code, 26 U.S.C. 
§7421(a), precludes suit by any person to restrain “assessment 
or collection of any tax."' In addition, 28 U.S.C. §2201 renders 
declaratory relief unavailable "with respect to federal taxes," 
The statutory structure therefore imposes an absolute bar to 
pre-collection taxpayer litigation in the District Courts. 
Notwithstanding this structure, however, there is an extremely 
limited judicially-created exception, articulated in Enochs v. 
Williams Packing & Navigation Co, 370 U.S. 1(1962) ("Enochs"), 
and recently reaffirmed in Bob Jones University v. Simon, 416 


U.S. 725 (1974) and Alexander v. "Americans United," Inc., 416 


o-he 


U.S. 752 (1974) ("Alexander"). The rule of Enochs is that where, 


on the basis of information available to the Government at the 


time of suit and under the most liberal view of the law and the 


facts, it is clear that under no circumstances could the Govern- 
ment ultimately prevail, and equity jurisdiction otherwise exists 
(i.e., that there is a risk of irreparable injury and no adequate 
remedy at law), an injunction may be granted, This standard must 
be met before Meissner can intervene and litigate the issues he 
seeks to raise herein,* 

In the instant action, Judge MacMahon evidently had 
this rule in mind when he found that "A determination of the 


matter before us will in no way impair or impede Mr. Meissner's 


ability to protect his interest." (Appendix, at 4a). This 


determination was eminently correct, and should be affirmed, 


* The Third Circuit's recent decision in the companion case of 
United States v. Mellon Bank, N.A., 521 F.2d 708 (1975) is 
susceptible of several interpretations, One interpretation is 
that the Court found Enochs not to apply where the taxpayer's 
contentions come by way of counterclaim rather than independent 
action, We do not believe this to be the Court's intention; it 
is clearly contrary to the legislative intent embodied in 26 U.S 
§7421(a) and 28 U.S.C. §2201 to conclude that these provisions m 
prevent taxpayers froinstituting a proceeding to enjoin tax 
collection, but allow intervention for that purpose when a third 
party's noncooperation has forced the Government into court, 

On the contrary, we read the Third Circuit's opinion as merely 
finding that the Enochs judicial exception is reinforced by the 
language of the above tvo sections, The Third Circuit, then, merely 
remanded for avplication of the Enochs rule to the facts, As we 


“+7 


dy 


oS« 
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Meissner's principal contention apparently is his 


claimed violation of constitutional rights. The constitutional 


nature of his claim, however, as distinct from its probability 


of success, is of no consequence, Alexander at 759. It is 
the Government's contention, discussed in greater detail in 
Point II, infra, that Mr. Meissner's conclusory claim of 
constitutional violations was unsupported by the facts, thus 
failing to satisfy the strict requirements of Enochs. 

To avoid the Enochs rule, Meissner also claims a 
violation of the statutory procedures for jeopardy assessment 
and levy. The conclusory allegations, however, must be supported 
by well-pleaded facts, See Cole v. Cardoza, 441 F.2d 1337, 
1341-42 (6th Cir. 1971); Collins v. Daiey, 437 F.2d 736, 739 
(7th Cir. 1971); Williams v. Wiseman, 333 F.2d 810,811 (10th 
Cir. 1967). Here, Meissner's counsel in a unsworn memorandum 
of law, alleged certain facts (222) which presumably demonstrate 
an alleged I.R.S. failure to follow statutorily-required notice 
provisions prior to levy. See 26 U.S.C. §§6303, 6331(a) and 
6861(a). This was the sole factual statement, and it was 
prepared for submission several weeks after the Government 
had brought on the proceeding. There is thus no excuse for 


the absence of a detailed, sworn, factual statement, 
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Addressing the factual issue sought to be raised in 


the memorandum, it ageeers to be Meissner's claim that the 


notice of the senpende assessment was not r mailed to Meissner's 
last known address, but rather to his New York accountants, 
who had been previously representing him in the tax matter 
at issue. 26 C.F.R. §301.6303-1, the applicable regulation, 
authorizes mailing to a taxpayer's last known address, 

No clear violation of 26 U.S.C. §§6331(a) and 6861(a) 
or the regulations thereunder has been demonstrated, It is 
the theory of these sections that a taxpayer must be given 10 
days' notice of an assessment before collection activities can 
begin, unless there is a finding of jeopardy, Where there is 
jeopardy, no waiting period is necessary, but the taxpayer must 
still be given notice of the assessment. Notice in a jeopardy 
situation serves the purpose of beginning the 60 day period 


within which a vetatutory notice" must be sent, and opportunity 
Clearly, in Meissner's situation the method chosen was th %-' 


given for Tax Court litigation provided.A IF the IRS does not\a:-, 
give the notice within the proper time period, its collection 
activities can be enjoined. 26 U.S.C. §7221. 

The notice need not be actually received by the tax- 


payer before collection pursuant to a jeopardy assessment may 


be begun, at least in the situation where the taxpayer is 


language in 26 U.S.C. §6331(a) that collection may be begun 


if taxpayer "fails or refuses to pay" relates to fortuitous 


payment at the time notice has been sent, or in a situation 
where immediate personal demand is possible without prejudice 
to the Government's rights, where demand has been made. See, 
e.g., G.M. Leasing Corp. v. United States, 514 F.2d 935 (10th 
Cir. 1975). Meissner cannot be heard to complain that levy 


was made before he failed or refused to pay, when he has 


consistently failed and refused to pay for over a year there- 


after, Under Enochs, Meissner would have to show an irreparable 


loss from failure to afford him 10 days to pay the assessment, 
in order t in equitable relief beczuse of the jeopardy 
assessment. In light of his conti.uing refusal to pay, allowing 
of 10 days clearly would have had no effect. See Shapiro v. 
Secretary of State, 499 F.2d 527, 531-532 n.12 (D.C. Cir. 1974), 
cert. granted, 420 U.S. 923 (1975). 

Meissner is a fugitive, Coming into court with un- 
clean hands, he cannot seek equity under the rule of Enochs, 
In addition, he has conceded the substantiality of the tax issue 
between him and the Government. Bald conclusory allegations 
concerning improper governmental motivation cannot , -evail 


against the substantial evidence of a proper basis for assessment. 


Compare Pizzarello v. United States, +08 F.2d 579 (2d Cir.), 


cert, denied, 396 U.S. 986 (1969) with Hamiiton v. United 


States, 309 F. Supp. 468, 472-473 (S.D.N.Y. 1969), affd., 429 


F.2d 427 (2d Cir. 1970), cert. denied, 401 U.S, 913 (1971). 
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POINT II 
The District Court was correct in denying 
Meissner leave to intervene to ase~~t a 


Fourth Amendment claim to personal tems 
in the safe dcenosit box 


zn_the_s2e_¢6 eS 
We have contended in our main brief (15-17) that 
Meissner does not possess the requisite custody over levied- 
upon items of property and that his rights are adequately 
protected by the availability of a motion to supress in any 
criminal proceeding, We adhere to our previous position 
and feel it is dispositive. Nevertheless, even if there were 
additional issues raised relating to some uniquely personal 
character of certain levied property, intervention is 
inappropriate in this proceeding. 
The leading case on the right of a taxpayer to inter- 
vene and assert a constitutional challenge to a summons enforce-~ 
ment proceeding is Donaldson v. United States, 400 U.S, 517 (1971). 


Assuming, arguendo, the application of Donaldson to a levy 


enforcement proceeding, appellants could contend that, upon a 


prover showing, a taxpayer may be entitled to intervene to 
assert a Fourth Amendment challenge to the Government's petition 
for an order allowing forcible entry into a safe deposit box, 

As there is othervise no right to intervention, a proper showing 


would have to include a particularization of the document sought 


WRB: amm 


to be protected, the specific right being invoked, and the 


suggested method for protection, However, all Meissner alleged 


was that the lovatior of property of any tort in a safe deposit 


box gives rise to an absolute right against ceizure, Meis.ner's 
mction to intervene, and the memorandum submitted thereafter in 
support of the motion, did not specify what items contained in 
the box were protectible, It did not even state whether a 
Fouxth or a Fifth Amendment privilege was being asserted, He 
certainly did not allege any basis for a privacy invasion as 
opposed to simply an unlawful search and seizure, nor suggest 
that his intervention had such a specific or limited purpose. 
Constitutional rights may not be asserted in such an amorphous 
and conclusory way. 

When the District Court granted the Government's 
petition, the United States settled an order providing for 
(1) forcible entrance into the box; (2) preparation of an 
inventory to be filed with the Court; and (3) delivery of the 
contents to the Goverrment. No counter-order was submitted 
by Meissner. New York counsel to Meissner was also advised of 
the time of the appointment for forcible entry made with counsel 
to Citibank, and was invited to be present, but made no response, 
Thereafter, when Citibank refused to turn over the items inventoried 


Meissner's counsel was advised of the intent of the United States 


-lle- 


to seek further judicial assistance, but took no action, It 
was incumbent upon Meissner to utilize at least one of these 
opportunities to raise the particular right sought to be 
protected by incervention and to identify the particular item 
of property to which it pertained, Meissner could have sought 
to have the inventory sealed, or conducted by a third party, or 
conducted in camera by a master appointed .y the Court for the 
purpose, He could then have made specific allegations regarding 
any remaining deprivation of rights, Not having made any 
particularized allegations either in his »riginal motion to 
intervene or later, he cannot now be heard to urge that those 
rights have been violated, 

The motion to intervene in this case therefore does not 


raise the issues of privacy rights present in United States v, 


Miller, 500 F, 2d 751 (Sth Cir. 1974), petition for rehearine en 


banc denied with opinions, 508 F, 2d 588 (5th Cir.) 


43 U.S.L.W, 3641 (1975). Regardless, Miller deals with subpoenas 


cert. e2rant . 


for bank records for use in a criminal proceeding, unlike the preser 


civil tax levy enforcement proceeding, and reaffirms the vitality 
of the rule of Boyd v. United states, sunra, on which the Govern 
relied in its original brief, Miller, supra, 500 F. 2d at wa? 


F, 2d at 590, The Supreme Court also recently reaffirmed the 


77 


lack of any violation of Fourth Amendment rights of a bank or a 


person under investigation by virtue of an IRS summons addressed 
to bank records. Calif, Bankers Assoc. Vv. Schultz, 416 U.S. 21, 


52-53 (1974). 


CONCLUSION 


The decision and order appealed from should be affirmec, 


Respectfully submitted, 


THOMAS J, CAHILL 

United States Attorney for the 

Southern District of New York, 

Attorney for the United States 
of America 


WILLIAM R, BRONNER 
STEVEN J, GLASSMAN 

Assistant United States Attorneys, 
Of Counsel, 


Dated: New York, New York 
December 23, 1975 
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EDWARD WEINFELD, D. J. 


Plaintiffs, Andrew L. Stone 
Ston2, husband an 
the United taces of America and the Distric 
of Internal Revenue for a judgment (1) enjoining th 
fendants from enforcing, by lien, levy or otherwise, a 
jeovardy assessment made against plaintiffs for income 
deficiencies, interest and ltias totalling $7,1038,361.73 
for the taxable years 1963 1967; (2) directing 
specific enfivcrcement of an escrow agreenent dated July 24, 
1970, by causing the release to plaintiff Andrew L. Stcne 
which has not been paid to 
enforcement of the jeopardy 
(3) awarding damases in the sum of $10,000 


€ plaintiff Andrew L. Stone for breacn of the 


escrow agreement. 


The matter is now the oc defendants' 


~ 


moticn to dismiss the complaint pursuant to Rules I2 (3) (2) 


and (b) (6) of the Federal Rules of Civil Procedure for 


lack of subject matter jurisdiction and for failure to 


state a claim on which relief can be granted 


In 1563 Andrew L. Stcne, who was the princioal 
stockholder and chief executive officer of a corporation 
engaged in the orcduction of rocket launchers pursuant to 
contracts with the Deoartment of the Navy, was indicted 
in the United States District Court for the District of 
Columbia. The’ thiztv-count indictment charged him, the 
corporation, Francis N. Rosenbaum (its special couns2l and 
a director) and others with consoiracy and substantive 
crimes to defraud the government through the presentation 

— of false and fictitious invoices and statements and tne 
receipt of kickbacks. Stone pleaded guilty to the con- 
<a Spiracy count and seven substantive counts. Rosenbaum also 


pleaded guilty to the conspiracy charge, as well as other counts. 


In 1969 plaintiff Stone was again indicted with 
others in the United States District Court for the Eastern 
District of Missouri and charged with violations of and 
conspiracy to violate the Munitions Ccntrol Act by exoort~ 
ing arms, ammuniticn and implements of war without govern- 


ment approval and by the use of false statements. He was 


convicted uvon his clea of guilty to the crime of conspdiracy. 
c 5 ¥ : Y 


In 1969 the government commenced two separate 


civil actions, one in the Eastern District of Missouri and 


aAthar 


the 


measur2 upon the fraudule 
and his co-consoirators. 
various claiss 
Anti-ickback Ac 
of warranty, recousme sidlic funds oaid dv mistake 
and declaration of a c cructi ‘rust. Damages were 
sought in the sum of over $6,000,060 and doub*2 that 2mount 


for violation of the False Claims Act. 


Thereafter, in an effort to assure that suffi- 
cient assets of Stone would be available to satisfy any 
judgment which the government might its civil 
claims and to avoid attachment by it again: 1is property 

ed into an es- 
crow agreement. 
of the civil suits, 
short term securities 
corporation 


The securities 


The agreement 


a 9.8.0. 


| ° 


received by .2 Truste2 upon the securities was t3 be 
credited to Sts 3 account with the Trustee. It is 


this provision which plaintiffs se2k to nave specifically 
| 
| 


| 


enforced, amceng other relief. 


In addition to the two government civil actions, 
sivil actions by individual plaintié: 
ited States district courts against Stone 
ana others associated with him, alleging securities law 
violations hased generally us the fraudulent conduct 
which was the sudject of © criminal charges. Those six 


actions were transferred istri of 


coordinated or consolidat= etrial proceedings pursuant 
- 2 = 


to 28 U.8.C., secti In addition to the trans- 
ferred actions, other civil suits against Stone were com= 


menced in various state courts. 


It is against this kground that on February 
7, 1972 the Internal Revenue ; rn the jeopardy 
assessment against Stone and his wi income tex 
deficiencies for the tax years 1963 through 1967 Notice 


with a schedule detailing the conputation of the deficiencies 


(3) In re Alsco-Harvara Fraud Litigation, Ev be tan 
(F.P.M.L%. 1971). 


(4) 


and additions for fraud was duly sent 


wichin sixty days oz the making 9 


nv alleged deficiency. 


In August 1974, during the 3encency of 


Court voroceeding, which is at 


plaintifis commenced this action. 


by filing the jeovardy 


thereby causing the escrow ; r withnold from Andrew 
(8) 


Stone the income derived ‘ es¢ ats (2) ‘that 


(4) : > U.S.S. § 6953 (5). 


(5) 


See 26° 0.5'.¢C.. 


4 


While the amounts withheld are substantially in excess 


linited 


of $10,000, slaintiffs' crayer for relief is 


_h 
‘ 


48. U.S.C. 


Was made arbitrarily, in bad 


the Internal Revenue Service's 


ae mhe 


oring pressur2 ag2inst Andrew 
é 
upon the criminal charges, 


ticns Drought by the government, 


. 


ra anv revenve that misht 
Owing to the government; (3) that the 
was arbitrary and caoricious and mada 


plaintifis' right against unreascn 


Fourth Amendment and of ue process rights under the 


Fifth Amendment; (4) that the computation 


arbitrarily and in violation of the 


assess 


the Pifth Amendment; and (5) that 


due process clause of 


se who is 


1331, 1340 and 1345(a) (2). 


the jeopardy asse: 


U.S.C., sectisn 7421(2 


restrainicg 


The essential ou is anti-injunction provision 


is to enable the mrent to. assess and 


allegedly due a 
cial intervention. 
ment may litigate its 
(9) 
Tax Court (which, as not 
mitted) or, upon payment of the 


fune, by a refund action in tne federal 


or by asserting a claim in the Court of 


Desvite absolute juris¢ 


: 
4 


tion 7421(a), 


6§ 6212, 6213. 
(10) 26 U.S.c. § 7422; 28 
(F1) 28 
(12) 370 U.S. 1 (1961). 


ae 


ssesszent or collectisn 


rw) 
= | 
w 
is 
re ] 
2 
cr 
r 
a 
if) 
N 
(D 
Ke 
rs 
W 
tiy 
tv 
{4 
wv 
4 
7 
7) 
cr 
ct 
2] 
a 
fv 


may b2 maintained were, on tne Dasis of information 


available to the sovernment at the time of thea suit ard 


Government ultimately orevail" ana (2) “eauicy jurisdiction 


otherwise exists” necause ot 
of an adequate remedy at law. Unless both conditions 
are met, the court is withsu 


preventive injunctive relier muse De dismissed. 


reiterated the stringent force of the anti-injunction 

stan@ards of Williams Packing, which it described as "tne 
(15) 

capstone to judicial construction 9.= the Act,” by re- 


fusing to engraft furmer exceotions vased upon claims of 
alleged irreparable injury pending resort £9 alternative 


remedies and alieced denial of due process by reason 


(13) 370 U.S. at 7. 


(14) United States v. American Friends Serv. 


c 
7 (1974); Bod Jones Univ. v. S imen, 416 U. 
6 


= 


rw) 
Alexander v. “Americans United" Inc., 41 


(15) Bob Jones, 415 U.S, at 742. 


1 
. 725 (1974) 
7 


(14) 


thereof -- in sum, the court in é illié< Packiag 


to warrant injunctive relief only upon a snowing "that the 


plainly without a legal basis," and 
(16) 
has “no chance o£ success on the merits.” 
to sustain their claim 


to the challenged 


jeopardy assessment. 


To establish 
exceptions cf Williams Packing, the plaintiffs in substance 
contend that the jeoparcy assessment was made arbitrarily 
and capriciously by the Internal Revenue Service for 
punitive purposes and in the guise of a tax which it knew 
was not due; that the same items of income 
plaintiff Andrew L. Stone were attributed to his co-con- 
Spirator Francis M. Rosenbaum; 
jeovardy 
revenue, 


actions. i 4 j escro eement;: and that the 


. 


assessment was imposed to satisfy t! ss, which had been 


questioning why plaintiff Andrew \ serving a 


prison 


—_———. 


(16) Bod Jones, 


he 
charge tnrt as 
by the Service 
unconstitutionally deorived of 
iency assessment, 
the numerous other 1liti ic in which Stcne 


im 


Lacs Packing 


charges o itz ( icious"™ conduct < 

to the Service mus 

requirement that it must be "clear that under no circun- 
stances could the g r imately sorevail." 
plaintiffs contend 

base motives cn the : ba ic: unr2lated to 
taxes that were Cue, ‘tne iciency Zetarmination was not 
@rawn out. of thin air. 30th t iminal and civil damace 
actions furnish a substantial foundation to support the 


claim for additicnal taxes beyond those resorted by slain- 


criminal charges :..volved inflated or fictitious invoices, 


10. 


false pur~hase ordars for component parts of rockat 
launchers, fictitious service kickbacks, dumay cornora- 
tions and th foreign names to conceal the de 


in Swiss bank accounts of Sunds fraud 


The government's contention is that the amouncs 


it was defraudad were diverts Sy Andrew Stone to 
sonal use and constituted income actributadle +o 
way Of constructive dividends, which, toceth 

that were disallowed in the tex returns, reflected 
tional income: of $ us0n which t2xes 
According to the 

of the rockeé 1: h contracts 

headed by Sts and of which he was 

er exceeced $17,000,000. The amount 

the fraudulent vractices 

March 1, 1965, were alleg 

which does not include in 

amount of the tax defici 

Revenue Service is 34,739,241.14, ana 


fraud is $2,359,520.59, a total in excess 


intifis' resistance therato, clearly it cannot be 


contended : ; iciency assessments are without 
(17) 
or were not made in good faith. In assess-~ 


ing additional taxes, the Service mad2 a computation 


- 


for each year Specifying each item of additional income 


is 


and unallowable deductions upon which it claimed deficiency 


taxes were due. 


The tax deficiency assessment is entirely in- 
devendent of the government's claims in the civil actions 
against Stone, wherein the government seeks to recover in 
excess of $6,000,000. The covenant in the 
ment related Solely to that action and was entered into by 


Stone to avoid attachment of his assets and property in 


Vv. Unictad States, 

1974); Willits yv. Richardson, 497 F. 
Lucia v. United States, 474 ; a 565 
1973); 

(1969); Bi: 

1956), with 
487 F.2d 317 (3d Civ}; cect. Genicd, 
Westgate—California Corp. v. United Sta 36. Fi 
(9th Cir. 13974); Cole v. Cardoza, 441 = (6th Cir. 
1971); Collins v. Daly, 437 F.2d 736 th Cir. 1971) 
Williams v. Wiseman, 333 F.2a 810 (lOth Cir. 19¢ 
Ve Burton, 327 F.2d 967 (6th Cir. 1964); Botta v. e7anlon, 
314 P.2d 392 (24 Cir. 1963); Hamilton v. United Statoas, 
309 F. Supp. 468, 472-73 (S.D.N.Y¥. 1969), aff'd, 429 3 
(2d Cir. 1970), cert. deni-4a. 401 1 S. 913 (1571). 


‘ - 


12. 


that action. agreement provides that th2 


Aaiviatend { ascrovwed securities is to be 


credited nd that the Civil 


Division o£ the Unite 57 Ye oari dt Tustice wilt 

institute attachment 

and will =s=2 

other agency of the United States from »roceeding Sy way 
of attachment or other lien agains is oroperty, “his, 
of course, did not immuni from tax liability or 
foreclose the Internal Revenue Service from taxing aporo- 
priate steps to assess a deficiency and to make a jeovardy 
assessment to reach his assets, including the income from 
the escrowed securities. deficiency tax claims 
jeopardy remedies available to the Internal Revenue 
were entirely separate from the ims and remedies 
the Justice Depa. tment was a } under the False Claims 


and Anti-xKickback Acts. 


Plaintiffs 
illegal bccause the pistrict 
a good faith belief that collecticn the 
jeopardized by delay, but rather acted to coerce plainti 


into a settlement of the civil actions or to respond to a4 


clamorous public pr2ss- A good faith belief that tax 


collection is in j2opardy, plaintiffs argue, is 

under section 6861(a) of the Internal Revenue Ccde, and 

in its absence the assessment is illegal. This clain, 
which plaintiffs contend is not subject to the rigid limi- 


taticns of the Williams Packing doctrine because of 2xpress 
(18) 
exceptions in sections 7421l(a) and 5213(a), s, 


passing upon their contention, also without merit. 
District Director had the right, and indeed the duty, to 
protect the public fisc against delay in the payment of the 


alleged additicnal taxes, collection of which might well 


(18) Section 7421 (a sui r the vursose of restrain- 

ing the assessment or collection of any tax "[{e)xcept 

as provided in sectio[n] EON. case " Section 6213 ( 
forbids anv assessment uvon United Sta taxvavers for 
a 90-day rericd following the mailing of a deficiaacy 
notice, and, if the taxsayer files a petition for rede- 
termination with the Tax Court within those’'90 davs, the 
prohibiticn u.0on assessments ccntinzes until a final 
cision of Tax Court. If the Service does attemss to 


assess or upon a — deficiency within the prohibited 


period c th Anti-Injunction Act is wit 
drawn; section 6213(a) vrovides +t} 
in such even Jotwithsta 

7421(a)," the assessment, levy, or other proceeding "may 


be enjoined a a proceeding in the vroper court." An ex- 


press excepticn is made, hcwever, for jeopardy asse: 
under section 6861. Petitioners here, by arguing 
Service did not entertain a —— faith belief that 
lection of additional taxes was in jeopardy, 


Sition . ee Se ~, ccace MeO WAT Lae 


permits this court to issue an injunction. 


14. 


a) 


anding the provisions of sectir 


have been jeopardized by the prospect of judgments in 
favor of third parties in tha various pending civil ac- 
tions against Stone. The broad discretion vested in the 


ix2ctor to make a jeooardy ass2ssxent where he 


o 


District 
believes that the ultimate collection of the tax will be 
jeooardized by delay must be viewed against olaintiff 
Andrew L. Stone's entire course of fraudulent conduct with 
respect to the gcvernment contracts over an extended seriod 
and his use of Swiss bank accounts to ccnceal his derelic- , 
ticns. So viewed, it cannot be said that the assessment 

is wholly without foundation in fact. T9 contend, under the 
facts here presented, that the District Director's concern 
for the collection of a potential deficiency of $7,000,000 
was feigned borders on the fatuous. Even assuming that the 


jeonariyv assessments were made, as plaintiffs contend, to 


coaice tham into a settlement of the civil acticns or in 


response to a clamorous public oress, the assessments would 
(19) 
still rest om an indesenceant solid basis. In any case, 


the clear weight of the judicial authority is to the effect 


that the District Director's determination of a jeopardy is | 


(19) C£. Bod Jones Univ. v. Simon, 416 U.S. 725, 740 (1974); 
Iannelli v. Long, 487 F.2d 317, 318 {3d Cir.), cert. 


—_ * 7 ry 4% ~~» \ 
denied Gia uUcs 1040 573 
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(20) 
not subject to judicial review. 
The vlaintifis' claim to injunctive jurisdic. 
diction also founders on tne ; ar irrevaradts 


the jeopardy asseass- 


unable to defend themselves against an cnslaught o£ litiga- 


tion by the United States i ing millions of dollars and 


consequently te financial ruin.“ The short answer 


is that the Suoreme Court explj_itlv has held that the Anci- 
Injunction Act mav not be evaded ' 


would cause an irreoarable injury, such the ruination of 
(21) 
the taxpayer' enterorise." Plaintiffs" attempt to hold 


On to jurisdiction by bootstrapoing this claim to one of 


denial of due process of law under the Fifth Amendment and 


violation of their rights against unlawful 


equally unavailing. The Suoreme Court has 


(20) See, e.0 Durovie Commissicn: 
Cis. cE i 
Mfg. BOULp.: Co. vi 
1967); Lloyd v. P 
1957). But see s 
Cir. 1973), 


Enocns v. Williams Packing Co., 370 U.S. 1, 6 (1962). 


Accord, Bob Jones Univ. v. Simon, 416 U.S. 725, 742 (1974). 


"decisions of this Court make it unmistakably clear that 
the constitutional aature of a taxpaver's claim, as dis- 
tinct from its vrobability of success, is Of no cons2quence 


(22) 
unger the Anti-Inijiunction Act." A similar due process 


of law argument, based upon 


sort to alternativ2 and allegedly 


cedures for review was "dismissed out of hand .. . nearly 


60 years ago" by the Supreme Court, which recently found 
(23) 


“such arguments no more comoelling now than then. 


So, too, the fact that the wife alleges s 
an “innocent spouse" affords no jurisdictional 
(24) 
her claim. She filed a joint tax return with her hus- 
(25) 
band and is jointly and severally liable for any tax due. 
Accordingly, she, too, is barred from maintaining t 


under section 7421(a). The fact that sche may ultimately 


prevail upon her contention creates no exceoticn thereunder. 


(22) Alexander v. "Americans United" Inc., 416 U.S. 752, 759 
(1964). 


(23) Bob Jones Univ. v. Sir 5 725, 746 (1974). 
See Dodge v. Osborn, >» E22 (1916). 


(24) See Kirtley v. Bickerstaff, 488 F.2d 768, 770 (10th Cir. 


973), r aan - t ach F ‘7 ’ ) 


(25) 26 U.S.C. § 6013 (d) (3). 


17. 


Plaintiffs advance a number of other contentions 


which require no more than mention’and may readily be dis- 


posed of. As to the claim that the Service attributed the 


£0 Francis Rosenvdvaun, Stone's co-conspirator, 
chat, sending collection of the taxes alleged 
is permitted to assert inconsistent 
positions and to assess Geficiencies against more than one 


rscn for the same «ax liability if there is an accevted 
¥ is 
(26) 


legal basis for each assertion. 


Finally, pvlainti contend that the jeopardy 


assessments were made in violation of the Internal Revenue 
(27) 


ce's seif-promlg i ines Even were it 


(10th Cir.), 
Of Goodall v. 
ir.), cert. 


desicnins Guickliy 
beycnd tha reach 


designing quic 
States, or to conceal 

"“(c) The taxpaye financial solvency 
is or appears to be imperiled. This does 
not include Coca ‘IhAY A 4 a 
proposed assessment of tax, penalty and 
interest.) " 


Le; 


to ke accepted that the District Director did not foitcw 
the Service's guidelines, this would not vest the district 
court with jurisdiction to issue an injunction, contrary to 
the scecific pronibition contained in the Anti-Tnjenctis 
Act, which manifests a strong congressional policy against 


judicial interventicn. 


The complaint is dismissed for lack of jurisdi 
tion. The dismissal also apolies to the claim allege 
be for breach of ccntract, 
performance of the agreement aifects 
collection of taxes. However, the @ismissal of that ciaim 
is without prejudice to the commencement by plaintiffs of a 
new action for breach of contract against the government 


(not against the District Director) in the sum of $10,000, 


or alternatively, with leave to plaintifis, if so advised, 


to serve an amended complaint against the 
this acticn limited to a claim solely tor 
alleged agreement in the sum of $10,900. 


Dated: New York, N. Y. 
necenhar 2, 1975 EDWARD WEINFELD 


United States District 


